
 
 
 

STATE CITIZENSHIP CASEBOOK 
 

By Kyle Rearden 
 
 
 
 
 

Compiled on July 21st, 2014 
 

 
 
 
 
 

 
 



 2 

 
 
 

 
 
 

This work is licensed under a 
 Creative Commons Attribution-
NonCommercial-ShareAlike 4.0 
International License. Any other 

content within this work that may not 
be covered by this CC-BY-NC-SA 

license is hereby used under the 
intention of Fair Use. 

No copyright infringement intended. 
 



 3 

Table of Contents 
 
Preface          page 4 
 
 
Section I: The Framers’ Constitution 
 
Bayard v. Singleton       page 6 
Marbury v. Madison       page 9 
Barron v. City of Baltimore      page 12 
Dred Scott v. Sandford       page 14 
 
 
Section II: State Citizenship After the 14th Amendment 
 
In Re Slaughter-House Cases      page 18 
Minor v. Happersett       page 24 
In Re Lane         page 27 
Twining v. New Jersey       page 29 
Ashwander v. Tennessee Valley Authority    page 32 
Palko v. Connecticut       page 34 
 
 
Section III: Centralizing Federal Power 
 
Malloy v. Hogan        page 37 
Dyett v. Turner        page 41 
Benton v. Maryland       page 44 
Whitmore v. Arkansas       page 47 
 
 
Section IV: Appendices 
 
Appendix A,  Hyperlinks for Referenced Court Cases  page 51 
Appendix B, “How to Write a Case Brief”    page 52 
 
 



 4 

Preface 
 
 

It is a little known fact, even among constitutionalists, that there are two 
classes of American citizenship. There are citizens of the United States, and there 
are Citizens of a State within the federal union. These state citizens are different 
from United States citizens in that their primary allegiance is not to the central 
government in Washington, D.C., but to their respective state governments. 

My intention with this casebook is to not only prove that there is such a 
class of American citizenry recognized by none other than the federal judiciary, 
but also to demonstrate how that very same judicial branch, for the better part of a 
century, has infringed upon the many state constitutions by way of imposing its 
federal Bill of Rights upon them. Separating the powers of government into not 
only three distinct branches horizontally within a particular American government, 
but also vertically between the national, state, county, and municipal governments, 
has been the most important benchmark in the evolution of human liberty. By 
centralizing power unto itself, the national government has usurped American 
republicanism by dismantling any notion of dual federalism as the Framers of the 
United States Constitution had explicitly intended, as evidenced in their 
correspondence with the public during the ratification period of the late 1780s. 

These court cases are divided into three sections; the first two being those 
pre-14th Amendment and post-14th Amendment, with the third section 
demonstrating how the later post-14th Amendment cases were used to justify the 
expansion of power by the federal judiciary. Many of the cases in all three sections 
cross-pollinate in terms of various topics, such as the constitutional avoidance 
doctrine, judicial review, and the doctrine of incorporation. Each case begins with 
a brief of the type you would expect from those reading law, followed by direct 
quotes excerpted from the case most relevant to the status of state citizenship. 

The implications of anyone who claims the legal standing of being a state 
citizen are nothing less than staggering. Assuming the judiciary continues to 
recognize and respect this status of citizenship, it would mean, for instance, that 
the applicability of the United States Code to Americans would now come under 
serious question. Whether directly applied to political issues such as narcotics 
prohibition, gun control, or the federal income tax, the ramifications of litigating 
only as a state citizen initially appear to be numerous and varied. I sincerely hope 
that Liberty can be restored to the good people of this continent, which should also 
be enjoyed by their progeny as far into the future as the agora will carry them, 
perhaps even one day, amongst the stars. 
 

Kyle Rearden 
Austin, Texas 

July, 2014 
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Citation: Bayard v. Singleton, 1 NC 5 (1787) 
 
Procedural History: Motion for Dismissal of Suit 
 
Facts: The North Carolina General Assembly passed an Act that invalidated claims on 
lands that were seized during the Revolutionary War without a trial. At the beginning of 
the revolution, Samuel Cornell was a Tory originally living in North Carolina; eventually, 
he fled to England, and the North Carolinian government confiscated his land. After the 
war, Cornell’s daughter, Elizabeth, returned to North Carolina to reclaim her father’s 
property, claiming her right to it was established by the North Carolina Constitution.  
 
Issue: Does the North Carolinian judiciary possess the ability to judge the 
constitutionality of statutes passed into law by the North Carolina legislature? 
 
Rule of Law: Article XLIV of the 1776 North Carolina Constitution – “That the 
Declaration of Rights is hereby declared to be part of the Constitution of this State, and 
ought never to be violated, on any presence whatsoever” ! Article IX of the 1776 North 
Carolina Declaration of Rights – “That no freeman shall be convicted of any crime, but 
by the unanimous verdict of a jury of good and lawful men, in open court, as heretofore 
used.” 
 
Reasoning: Judge Ashe wrote that the North Carolina Constitution guaranteed the right 
of defendants to a jury trial; if the General Assembly could arbitrarily remove the 
enjoyment of that right, they would also have the power, by implication, to sentence 
defendants to death without a trial (or even keep themselves in power, absent elections, 
indefinitely). If it were possible for this legislature to statutorily mangle their own 
constitution on a whim, they would not only cease to be a legislature, but would also 
dissolve the entire government; this is because any government created by a constitution 
is bound to adhere to it. 
 
Result: The North Carolina Supreme Court’s unanimous decision was to overrule the 
motion for dismissal because the General Assembly’s 1785 Act (which required the 
Court to dismiss any motions for suits by the former property owners against the 
purchasers of their confiscated property so as long as the purchasers possessed an 
affidavit testifying to the fact that their purchase was from a commissioner of confiscated 
property) was unconstitutional, and therefore, null & void. However, the subsequent jury 
trial was found in favor of the purchaser because Samuel Cornell was an enemy alien due 
to his unwavering British citizenship, and as such, he was unable to own property in 
North Carolina in the first place.  
 
Concurrences: N/A 
 
Dissents: N/A 
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“The [North Carolina Supreme] Court made a few observations on our 
constitution and system of government…at the time of our separation from 
Great Britain, we were thrown into a similar situation with a set of people 
ship-wrecked and cast on a maroon’d island – without laws, without 
magistrates, without government, or any legal authority – that being thus 
circumstanced, the people of this country, with a general union of sentiment, 
by their delegates, met in Congress, and formed that system or those 
fundamental principles comprised in the constitution, dividing the powers of 
government into separate and distinct branches, to-wit: the legislative, the 
judicial, and executive, and assigning to each, several and distinct powers, 
and prescribing their several limits and boundaries: this he said without 
disclosing a single sentiment upon the cause of the proceeding, or the law 
introduced in support of it.” – Bayard, pp. 43 & 44 
 
“…these plaintiffs being citizens of one of the United States, or citizens of 
this State, by the confederation of all the States…” – Bayard, p. 45 
 
“That by the constitution every citizen had undoubtedly a right to a decision 
of his property by a trial by jury. For that if the Legislature could take away 
this right, and require him to stand condemned in his property without a trial, 
it might with as much authority require his life to be taken away without a 
trial by jury, and that he should stand condemned to die, without the 
formality of any trial at all: that if the members of the General Assembly 
could do this, they might with equal authority, not only render themselves 
the Legislators of the State for life, without any further election of the 
people, from thence transmit the dignity and authority of legislation down to 
their heirs male forever. But that it was clear that no act they could pass, 
could by any means repeal or alter the constitution, because if they could do 
this, they would at the same instant of time, destroy their own existence as a 
Legislature, and dissolve the government thereby established.” – Ibid 
 
“For this gentleman, having from his birth to the time of his death, been 
always a British subject, and having always lived under the British 
government, he owed allegiance to the King of Great Britain, and 
consequently was never a citizen of this, or any other of the United States, 
nor owed allegiance thereto. For when here, at the time of the transaction 
aforementioned, he was under the protection of a British flag. That he was 
therefore, in contemplation of law, as much an alien, and at the time of 
executing the deed, and, from the time of our independence as much an alien 
ENEMY, as if we had been a separate and independent nation, for any 
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number of years or ages before the commencement of the war which was 
then carried on. That is the policy of all Nations and States, that the lands 
within their government should not be held by foreigners. And therefore it is 
a general maxim, that the allegiance of a person who holds land ought to be 
as permanent to the government who holds it, as the tenure of the soil itself.” 
– Bayard, pp. 46 & 47 
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Citation: Marbury v. Madison, 5 US 137 (1803) 
 
Procedural History: Petition for a Writ of Mandamus  
 
Facts: President John Adams nominated applicants to the United States Senate, for their 
advice and consent, as potential justices of the peace within the District of Columbia. The 
Senate consented to these appointments, and the commissions were signed by the 
President and affixed with the seal of the United States. Once the inauguration of the new 
president was completed, his Secretary of State, James Madison, delayed on delivering 
the commissions. William Marbury, one the newly commissioned justices, petitioned the 
United States Supreme Court to force Madison to deliver all of the commissions. 
 
Issue: Does the Judiciary Act of 1789 give the Supreme Court original jurisdiction over 
issuing writs of mandamus? 
 
Rule of Law: Article III § 2, cl. 2 of the United States Constitution (Appointment 
Clause) - “In all Cases affecting Ambassadors, other public Ministers and Consuls, and 
those in which a State shall be a Party, the supreme Court shall have original jurisdiction. 
In all the other Cases before mentioned, the supreme Court shall have appellate 
Jurisdiction, both as to Law and Fact, with such Exceptions, and under such Regulations 
as the Congress shall make.” 
 
Reasoning: Chief Justice Marshall wrote that acts of Congress that contradict the 
Constitution are not law, and thus are rendered null & void. This is true because it is the 
primary duty of the judicial branch to interpret how the Constitution allows the 
government to act; to say otherwise would be to accept the idea that Congress is not 
limited in their power to legislate. By the same token, the federal judiciary cannot 
exercise powers not delegated to it by the Constitution; this, more than anything, 
determines which branch of government the judiciary must rule in favor of. 
 
Result: The Court’s unanimous decision was that the Congress cannot enlarge the scope 
of original jurisdiction permitted to the Court by the Constitution; therefore, it was 
beyond the scope of the federal judiciary’s delegated constitutional authority to grant a 
writ of mandamus on Marbury’s behalf to force Madison to deliver his commission.  
 
Concurrences: N/A 
 
Dissents: N/A 
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“The very essence of civil liberty certainly consists in the right of every 
individual to claim the protection of the laws, whenever he receives an 
injury. One of the first duties of government is to afford that protection.” 
Marbury, para. 57 
 
“The question of whether a right has vested or not, is, in its nature, judicial, 
and must be tried by the judicial authority…the validity of [Mr. Marbury’s] 
appointment must have been determined by judicial authority.” Marbury, 
para. 80 
 
“If it had been intended to leave it in the discretion of the legislature to 
apportion the judicial power between the supreme and inferior courts 
according to the will of that body, it would certainly have been useless to 
have proceeded further than to have defined the judicial power, and the 
tribunals in which it should be vested…[i]f congress remains at liberty to 
give this court appellate jurisdiction, where the constitution has declared 
their jurisdiction shall be original; and original jurisdiction where the 
constitution has declared it shall be appellate; the distribution of jurisdiction 
made in the constitution, is form without substance.” Marbury, para. 123 
 
“The authority, therefore, given to the supreme court, by the act establishing 
the judicial courts of the United States, to issue writs of mandamus to public 
officers, appears not to be warranted by the constitution; and it becomes 
necessary to inquire whether a jurisdiction, so conferred, can be exercised.” 
Marbury, para. 131 
 
“The distinction between a government with limited and unlimited powers is 
abolished, if those limits do not fine the persons on whom they are imposed, 
and if acts prohibited and acts allowed are of equal obligation…[t]he 
constitution is either a superior, paramount law, unchangeable by ordinary 
means, or it is on a level with ordinary legislative acts, and like other acts, is 
alterable when the legislature shall please to alter it…[c]ertainly all those 
who have framed written constitutions contemplate them as forming the 
fundamental and paramount law of the nation, and consequently the theory 
of every such government must be, that an act of the legislature repugnant to 
the constitution is void. This theory is essentially attached to a written 
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constitution, and is consequently to be considered by this court as one of the 
fundamental principles of our society.” Marbury, para. 135 – 139 
 
“It is emphatically the province and duty of the judicial department to say 
what the law is. Those who apply the rule to particular cases, must of 
necessity expound and interpret that rule. If two laws conflict with each 
other, the courts must decide on the operation of each…[t]hose then who 
controvert the principle that the constitution is to be considered, in court, as 
a paramount law, are reduced to the necessity of maintaining the courts must 
close their eyes on the constitution…[i]t would be giving to the legislature a 
practical and real omnipotence with the same breath which professes to 
restrict their powers within narrow limits. It is prescribing limits, and 
declaring that those limits may be passed at pleasure.” Marbury, para. 141 – 
145  
 
“Why does a judge swear to discharge his duties agreeably to the 
constitution of the United States, if that constitution forms no rule for his 
government? if it is closed upon and cannot be inspected by him…Thus, the 
particular phraseology of the constitution of the United States confirms and 
strengthens the principle, supposed to be essential to all written 
constitutions, that a law repugnant to the constitution is void, and the courts, 
as well as other departments, are bound by that instrument.” Marbury, para. 
160 – 163 
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Citation: Barron v. Baltimore, 32 US 243 (1833) 
 
Procedural History: On Writ of Errors to the Court of Appeals for the Western Shore of 
the State of Maryland 
 
Facts: John Barron was co-owner of a profitable wharf in the harbor of Baltimore. As the 
city developed and expanded, large amounts of sand accumulated in the harbor (and the 
City of Baltimore dredged the channel, placing the spoil in front of Barron’s wharf), 
thereby depriving Barron of the deep waters that had been the key to his successful 
business. He sued the city to recover a portion of his financial losses. 
 
Issue: Does the Fifth Amendment deny the states, as well as the national government, the 
right to take private property for public use without justly compensating the property's 
owner? 
 
Rule of Law: Fifth Amendment to the United States Constitution (Takings Clause) - 
“…nor shall private property be taken for public use without just compensation” & 
Article XVII of the 1776 Maryland Declaration of Rights – “That every freeman, for any 
injury done him in his person or property, ought to have remedy, by the course of the law 
of the land, and ought to have justice and right freely, without sale, fully without any 
denial, and speedily without delay, according to the law of the land.” 
 
Reasoning: Chief Justice Marshall wrote that the Framers had intended the Bill of Rights 
to be applicable upon the federal government alone. Not only is there no explicit 
application of the Bill of Rights to the states with itself, there is also no statement within 
any of the existing state constitutions testifying to the same. The state governments are 
bound by their respective constitutions, as established by those citizens of each of those 
states – as to the powers and authorities, as well as the rights of the people. Maryland’s 
Declaration of Rights requires an injury in order protect a freeman’s rights, yet Article 
XVII contains no “takings clause” like the Fifth Amendment does. 
 
Result: The Court’s unanimous decision was that state governments are not bound by the 
Fifth Amendment’s eminent domain restrictions to justly compensate the former owners 
of confiscated private property.  
 
Concurrences: N/A 
 
Dissents: N/A 
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“The constitution was ordained and established by the people of the United 
States for themselves, for their own government, and not for the government 
of the individual states. Each state established a constitution for itself, 
and in that constitution, provided such limitations and restrictions on 
the powers of its particular government, as its judgment dictated. The 
people of the United States framed such a government for the United States 
as they supposed best adapted to their situation and best calculated to 
promote their interests. ” Barron, para. 14 [emphasis added] 
 
“…the fifth amendment must be understood as restraining the power of the 
general government, not as applicable to the states. In their several 
constitutions, they have imposed such restrictions on their respective 
governments, as their own wisdom suggested; such as they deemed most 
proper for themselves.” Barron, para. 15 [emphasis added] 
 
“Had the framers of these amendments intended them to be limitations on 
the powers of the state governments, they would have imitated the framers 
of the original constitution, and have expressed that intention…[s]erious 
fears were extensively entertained, that those powers which the patriot 
statesmen…deemed essential to union…might be exercised in a manner 
dangerous to liberty…[t]hese amendments demanded security against the 
apprehended encroachments of the general government – not against those 
of the local governments…[t]hese amendments contain no expression 
indicating an intention to apply them to the state governments. This court 
cannot so apply them.” Barron, para. 20 & 21 
 
“We are of the opinion, that the provision in the fifth amendment to the 
constitution, declaring that private property shall not be taken for public use, 
without just compensation, is intended solely as a limitation on the exercise 
of power by the government of the United States, and is not applicable to the 
legislation of the states.” Barron, para. 22 
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Citation: Dred Scott v. Sandford, 60 US 393 (1856) 
 
Procedural History: Writ of Error from the Circuit Court of the United States for the district of 
Missouri 
 
Facts: Dred Scott was born into slavery in 1795; in 1820, his original master sold him to Dr. John 
Emerson. Harriet Robinson was bought by Dr. Emerson in 1836; she and Scott married later that year. 
Dr. Emerson married Eliza Sanford in 1838, and when he died in 1843, Sanford inherited Robinson & 
Scott. In 1846, Scott attempted to purchase his manumission, but Sanford refused, thereby motivating 
Scott to file a freedom suit. 
 
Issue: Does the federal judiciary have any jurisdiction to hear freedom suits? 
 
Rule of Law: Article IV § 3, cl. 2 of the United States Constitution (Federal Property & Territory 
Clause) - “The Congress shall have power to dispose of and make all needed Rules and Regulations 
respecting the Territory or other Property belonging to the United States; and nothing in this 
Constitution shall be construed as to Prejudice any Claims of the United States, or of any particular 
State” & Fifth Amendment to the United States Constitution (Due Process Clause) – “No person 
shall…be deprived of life, liberty, or property, without due process of law…” 
 
Reasoning: Chief Justice Taney wrote that Negroes, whether enslaved or free, were not citizens of 
any state because some of their ancestors were enslaved during the earlier colonial period, or had not 
assisted the colonists in seceding from the British Empire. The justification for this is based upon a 
combination of legislative statutes passed into law in Massachusetts during 1705 and in Maryland 
during 1717, both of which also punished Caucasians who had committed miscegenation, either by a 
fine or seven years of slavery, respectively. An extensive dissertation as to who the founders of the 
country were was given as well. 
 
Result: The Court ruled 2-7, in favor of Sanford (despite Justice Curtis’ dissent, which pointed out 
their contradiction of ruling on a case they admitted they have no jurisdiction over), that Scott was not 
a citizen of Missouri, and thus, the Circuit Court had no jurisdiction to hear Scott’s freedom suit, 
which was immediately dismissed for want of jurisdiction by the Circuit Court. The concurring 
opinions determined that since Sanford did not object timely, they would take jurisdiction to hear the 
case, and established a precedence to hear cases not within their jurisdiction, if neither party objected. 
 
Concurrences: Justice Wayne repeated the jurisdiction issue. Justice Nelson said that any condition 
of emancipation is determined solely by state law; since Missouri did consider Scott a slave, he was 
not manumitted because his domicile was determined to be in Missouri, because that is where his 
master permanently lived, not Illinois or Louisiana. Justice Grier thought that there was a prima facie 
case of jurisdiction, but ultimately, this was immaterial. Justice Daniel couldn’t conceive of how 
manumission could possibly emancipate anyone from slavery, much less grant either the rights or 
status of citizenship. Justice Campbell pointed out that the federal government cannot exercise any 
power regarding slavery within or among the state governments, because of the Tenth Amendment. 
Justice Catron thought that the Missouri Compromise of 1820 was void because it violated the 
Constitution; therefore, Scott could not claim any benefits under it. 
 
Dissents: Justice McLean argued that since Scott was native-born, he was entitled to sue in federal 
court, just like how females and minors are, because all of them owe allegiance to the United States; it 
is also a non sequiter to say that a man is enslaved only because his ancestors were slaves. Justice 
Curtis claimed that once the Court determined that it did not have jurisdiction to hear Scott’s case, it 
should have simply dismissed the action so as to avoid passing judgment on the merits of his case. 
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Mr. Chief Justice TANEY delivered the opinion of the court. 
 
“In discussing this question, we must not confound the rights of citizenship 
which a State may confer within its own limits, and the rights of citizenship 
as a member of the Union. It does not by any means follow, because he has 
all the rights and privileges of a citizen of a State, that he must be a citizen 
of the United States. He may have all of the rights and privileges of the 
citizen of a State, and yet not be entitled to the rights and privileges of a 
citizen in any other State. For, previous to the adoption of the Constitution of 
the United States, every State had the undoubted right to confer on 
whomsoever it pleased the character of citizen, and to endow him with all of 
its rights. But this character of course was confined to the boundaries of the 
State, and gave him no rights or privileges by adopting the Constitution of 
the United States. Each State may still confer them upon an alien, or any one 
it thinks proper, or upon any class or description of persons; yet he would 
not be a citizen in the sense in which that word is used in the Constitution of 
the United States, nor entitled to sue as such in one of its courts, nor to the 
privileges and immunities of a citizen in the other States. The rights which 
he would acquire would be restricted to the State which gave them.” Dred 
Scott, para. 28 
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Mr. Justice CURTIS dissenting. 
 
“I can find nothing in the Constitution which, propio vigore, deprives of 
their citizenship any class of persons who were citizens of the United States 
at the time of its adoption, or who should be native-born citizens of any State 
after its adoption; nor any power enabling Congress to disenfranchise 
persons born on the soil of any State, and entitled to citizenship of such State 
by its Constitution and laws. And my opinion is, that, under the Constitution 
of the United States, every free person born on the soil of a State, who is a 
citizen of that State by force of its Constitution or laws, is also a citizen of 
the United States.” Dred Scott, para. 723 
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Citation: In Re Slaughter-House Cases, 83 US 36 (1872) 
 
Procedural History: Writ of Error to the Supreme Court of Louisiana  
 
Facts: In 1869, the Louisiana legislature passed into law a statute that incorporated the 
Crescent City Livestock Landing and Slaughter-House Company. The purpose of this 
franchise corporation was to rent out space to butchers in New Orleans, yet, the statute 
forced all private slaughterhouses to close up shop; thus, all private Louisiana butchers 
were compelled to work under the auspices of the Crescent City corporation.  
 
Issue: Did the Louisiana statute, which chartered the Crescent City corporation, create a 
monopoly that violated the freedom of the butchers to engage in their trade? 
 
Rule of Law: Article XIII § 1 – “Neither slavery nor involuntary servitude, except as 
punishment for crime whereof the party shall have been duly convicted, shall exist within 
the United States, or any place subject to their jurisdiction”; Article IV § 2, cl. 1 (Comity 
Clause) – “The Citizens of each State shall be entitled to all Privileges and Immunities of 
Citizens in the several States” & Article XIV § 1 (Privileges or Immunities Clause, Due 
Process Clause, & Equal Protection Clause)  – “No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without due process of law; nor 
deny to any person within its jurisdiction the equal protection of the laws.” 
 
Reasoning: Justice Miller wrote that the introductory sentence of the Fourteenth 
Amendment (about native-born and naturalized citizens) differentiated between the two 
citizenships, that is, a citizen of the United States and a citizen of a State. Had the 
Privileges or Immunities Clause, the Due Process Clause, and/or the Equal Protection 
Clause been applicable to state citizens, then the Fourteenth Amendment would, in 
essence, be granting the federal government the power to supersede all of the state 
constitutions.  
 
Result: The Court ruled 5-4, against the Butchers’ Benevolent Association, on the 
grounds that privileges and immunities of United States citizenship were to be protected 
by the Fourteenth Amendment, yet not the privileges and immunities of state citizenship; 
therefore, the butchers’ civil rights, under that amendment, had not been violated. 
 
Concurrences: N/A 
 
Dissents: Justice Field thought that the majority opinion effectively rendered the 
Fourteenth Amendment impotent; he also denied the status of state citizenship on the 
grounds that the introductory sentence of the Fourteenth Amendment obliterated it by 
solidifying the standing of United States citizenship. Justice Bradley argued that the 
butchers’ right to practice their trade was an inviolable one, as per the common law of 
England, as well as by the United States Constitution. Justice Swayne said that the 
Reconstruction Amendments marked a new departure by increasing the power of the 
federal government at the expense of the several State governments. 
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Mr. Justice MILLER…delivered the opinion of the court. 
 
“It is nowhere declared in the Constitution what ‘a citizen’ is, or what 
constitutes citizenship…Citizenship in a State is made by residence and 
without reference to the consent of the State.”” Slaughter-House para. 20 & 
22 
 
“The right to move with freedom, to choose his highway, and to be exempt 
from impositions, belongs to the citizen. He must have this power to move 
freely to perform his duties as a citizen.” Slaughter-House para. 30 
 
“No questions so far-reaching and pervading in their consequences, so 
profoundly interesting to the people of this country, and so important in their 
bearing upon the relations of the United States, and of the several States to 
each other and to the citizens of the States and of the United States, have 
been before this court during the official life of any of its present members.” 
Slaughter-House para. 76 
 
“It had been the occasion of much discussion in the courts, by the executive 
departments, and in the public journals. It had been said by eminent judges 
that no man was a citizen of the United States, except as he was a citizen of 
one of the States composing the Union. Those, therefore, who had been born 
and resided always in the District of Columbia or in the Territories, though 
within the United States, were not citizens. Whether this proposition was 
sound or not had never been judicially decided. But it had been held by this 
court, in the celebrated Dred Scott case, only a few years before the outbreak 
of the civil war, that a man of African descent, whether a slave or no, was 
not and could not be a citizen of a State or of the United States. This 
decision, while it met the condemnation of some of the ablest statesmen and 
constitutional lawyers of the country, had never been overruled; and if it was 
to be accepted as a constitutional limitation of the right of citizenship, then 
all the negro race who had recently been made freemen, were still, not only 
not citizens, but were incapable of becoming so by anything short of an 
amendment to the Constitution.” Slaughter-House para. 92 
 
“It is, that the distinction between citizenship of the United States and 
citizenship of a State is clearly recognized and established. Not only may a 
man be a citizen of the United States without being a citizen of a State, but 
an important element is necessary to convert the former into the latter. He 
must reside within the State to make him a citizen of it, but it is only 
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necessary that he should be born or naturalized in the United States to be a 
citizen of the Union. It is quite clear, then, that there is a citizenship of the 
United States, and a citizenship of a State, which are distinct from each 
other, and which depend upon different characteristics or circumstances in 
the individual. We think this distinction and its explicit recognition in this 
amendment of great weight in this argument, because the next paragraph of 
this same section, which is the one mainly relied on by the plaintiffs in error, 
speaks only of privileges and immunities of citizens of the United States, 
and does not speak of those of citizens of the several States. The argument, 
however, in favor of the plaintiffs rests wholly on the assumption that the 
citizenship is the same, and the privileges and immunities guaranteed by the 
clause are the same.” Slaughter-House para. 96 - 98 
 
“Of the privileges and immunities of the citizen of the United States, and of 
the privileges and immunities of the citizen of the State, and what they 
respectively are, we will presently consider; but we wish to state here that it 
is only the former which are placed by this clause under the protection of the 
Federal Constitution, and that the latter, whatever they may be, are not 
intended to have any additional protection by this paragraph of the 
amendment.” Slaughter-House para. 100 
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Mr. Justice FIELD, dissenting. 
 
“Before its enactment there was much diversity of opinion among jurists and 
statesmen whether there was any such citizenship independent of that of the 
State, and, if any existed, as to the manner in which it originated. With a 
great number the opinion prevailed that there was no such citizenship 
independent of the citizenship of the State.” Slaughter-House para. 159 
 
“The first clause of the fourteenth amendment changes this whole subject, 
and removes it from the region of discussion and doubt. It recognizes in 
express terms, if it does not create, citizens of the United States, and it 
makes their citizenship dependent upon the place of their birth, or the fact of 
their adoption, and not upon the constitutions or laws of any State or the 
condition of their ancestry. A citizen of a State is now only a citizen of the 
United States residing in that State. The fundamental rights, privileges, and 
immunities which belong to him as a free man and a free citizen, now belong 
to him as a citizen of the United States, and are not dependent upon his 
citizenship of any State. The exercise of these rights and privileges, and the 
degree of enjoyment received from such exercise, are always more or less 
affected by the condition and the local institutions of the State, or city, or 
town where he resides.” Slaughter-House para. 162 
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Mr. Justice BRADLEY, dissenting. 
 
“In this free country, the people of which inherited certain traditionary rights 
and privileges from their ancestors, citizenship means something. In has 
certain privileges and immunities attached to it which the government, 
whether restricted by express or implied limitations, cannot take away or 
repair. It may do so temporarily by force, but it cannot do so by right. And 
these privileges and immunities attach as well to citizenship of the United 
States as to citizenship of the States.” Slaughter-House para. 197 
 
“I think sufficient has been said to show that citizenship is not an empty 
name, but that, in this country at least, it has connected with it certain 
incidental rights, privileges, and immunities of the greatest importance. And 
to say that these rights and immunities attach only to State citizenship, and 
not to citizenship of the United States, appears to me to evince a very narrow 
and insufficient estimate of constitutional history and the rights of men, not 
to say the rights of the American people.” Slaughter-House para. 202 
 
“As the great mass of citizens of the United States were also citizens of 
individual States, many of their general privileges and immunities would be 
the same in the one capacity as in the other. Having this double citizenship, 
and the great body of municipal laws intended for the protection of person 
and property being the laws of the State, and no provision being made, and 
no machinery provided by the Constitution, except in a few specified cases, 
for any interference by the General Government between a State and its 
citizens, the protection of the citizen in the enjoyment of his fundamental 
privileges and immunities (except where a citizen of one State went into 
another State) was largely left to State laws and State courts, where they will 
still continue to be left unless actually invaded by the unconstitutional acts 
or delinquency of the State governments themselves. Admitting, therefore, 
that formerly the States were not prohibited from infringing any of the 
fundamental privileges and immunities of citizens of the United States, 
except in a few specified cases, that cannot be said now, since the adoption 
of the fourteenth amendment. In my judgment, it was the intention of the 
people of this country in adopting that amendment to provide National 
security against violation by the States of the fundamental rights of the 
citizen.” Slaughter-House para. 213 & 214 
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Mr. Justice SWAYNE, dissenting. 
 
“A citizen of a State is ipso facto a citizen of the United States. No one 
can be the former without being also the latter; but the latter, by losing his 
residence in one State without acquiring it in another, although he continues 
to be the latter, ceases for a time to be the former…[t]he citizen of a State 
has the same fundamental rights as a citizen of the United States, and 
also certain others, local in their character, arising from his relation to the 
State, and in addition, those which belong to the citizen of the United States, 
he being in that relation also. There may thus be a double citizenship, 
each having some rights peculiar to itself. It is only over those which 
belong to the citizen of the United States that the category here in question 
throws the shield of its protection. All those which belong to the citizen of 
a State, except as a bills of attainder, ex post facto laws, and laws impairing 
the obligation of contracts, are left to the guardianship of the bills of 
rights, constitutions, and laws of the States respectively. Those rights 
may all be enjoyed in every State by the citizens of every other State by 
virtue of clause 2, section 4, article 1 of the Constitution of the United States 
as it was originally framed.” Slaughter-House para. 236 [emphasis added] 
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Citation: Minor v. Happersett, 88 U.S. 162 (1874) 
 
Procedural History: Writ of Error to the Supreme Court of Missouri 
 
Facts: Virginia Minor attempted to register to vote in 1872. Reese Happersett, the St. 
Louis County voter registrar, denied her on the grounds that she was automatically 
disqualified, pursuant to the Missouri Constitution. Minor sued Happersett, eventually 
appealing to the Missouri Supreme Court, who ruled that the clear intent of the 
Fourteenth Amendment was to grant citizenship to the formerly enslaved only (Minor v. 
Happersett, 53 Mo. at 65). 
 
Issue: Does the Fourteenth Amendment grant suffrage to women? 
 
Rule of Law: Article II § 18 of the 1865 Missouri Constitution – “Every white male 
citizen of the United States…shall be entitled to vote…” & Article XIV § 1 (Privileges or 
Immunities Clause) – “No State shall make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United States…”  
 
Reasoning: Chief Justice Waite said that it was undeniable that Minor was a citizen of 
the United States, because she was natively born; yet, the Court did not consider suffrage 
to be one of those privileges or immunities of citizenship, even according to the United 
States Constitution. The Court also agreed with the Missouri Supreme Court’s earlier 
ruling about the clear intent of the Fourteenth Amendment: 
 

“And still again, after the adoption of the fourteenth amendment, it was deemed necessary 
to adopt a fifteenth, as follows: ‘The right of citizens of the United States to vote shall not 
be denied or abridged by the United States, or by any State, on account of race, color, or 
previous condition of servitude.’ The fourteenth amendment had already provided that no 
State should make or enforce any law which should abridge the privileges or immunities of 
citizens of the United States. If suffrage was one of these privileges or immunities, why 
amend the Constitution to prevent its being denied on account of race &c.? Nothing is more 
evident than that the greater must include the less, and if all were already protected why go 
through with the form of amending the Constitution to protect a part?”  

 
Result: The Court unanimously ruled against Minor, on the grounds that the Fourteenth 
Amendment does not guarantee to women the civil right to vote. 
 
Concurrences: N/A 
 
Dissents: N/A 
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“Before its adoption the Constitution of the United States did not in terms 
prescribe who should be citizens of the United States or of the several States, 
yet there were necessarily such citizens without such provision. There 
cannot be a nation without a people. The very idea of a political community, 
such as a nation is, implies an association of persons for the promotion of 
their general welfare. Each one of the persons associated becomes a member 
of the nation formed by the association. He owes it allegiance and is 
entitled to its protection. Allegiance and protection are, in this 
connection, reciprocal obligations. The one is a compensation for the 
other; allegiance for protection and protection for allegiance.” Minor 
para. 3 [emphasis added] 
 
“Looking at the Constitution itself we find that it was ordained and 
established by ‘the people of the United States,’ and then going further 
back, we find that these were the people of the several States that had 
before dissolved the political bands which connected them with Great 
Britain, and assumed a separate and equal station among the powers of the 
earth, and that had by Articles of Confederation and Perpetual Union, in 
which they took the name of ‘the United States of America,’ entered into 
a firm league of friendship with each other for their common defence, the 
security of their liberties and their mutual and general welfare, binding 
themselves to assist each other against all force offered to or attack made 
upon them, or any of them, on account of religion, sovereignty, trade, or any 
other pretence whatever.” Minor para. 6 [emphasis added] 
 
“Whoever, then, was one of the people of either of these States when the 
Constitution of the United States was adopted, become ipso facto a 
citizen – member of the nation created by its adoption. He was one of the 
persons associating together to form the nation, and was, consequently, one 
of its original citizens. As to this there have never been a doubt. Disputes 
have arisen as to whether or not certain persons or certain classes of persons 
were part of the people at the time, but never as to their citizenship if they 
were.” Minor para. 7 [emphasis added] 
 
“Other proof of like character might be found, but certainly more cannot be 
necessary to establish the fact that sex has never been made one of the 
elements of citizenship in the United States. In this respect, men have 
never had an advantage over women. The same laws precisely apply to 
both. The fourteenth amendment did not affect the citizenship of women 
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any more than it did to men. She has always been a citizen from her birth, 
and entitled to all the privileges and immunities of citizenship. The 
amendment prohibited the State, of which she is a citizen, from abridging 
any of her privileges and immunities as a citizen of the United States; but it 
did not confer citizenship on her. That she had before its adoption…we 
think, that the Constitution has not added the right of suffrage to the 
privileges and immunities of citizenship as they existed at the time it was 
adopted.” Minor para. 15 & 20 [emphasis added] 
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Citation: In Re Lane, 135 US 443 (1890) 
 
Procedural History: Petition for a Writ of Habeas Corpus to the U.S. Supreme Court 
 
Facts: Charles Lane was indicted and convicted for raping Frances Skeed. This crime 
was to have taken place in the public domain commonly known as Oklahoma. Lane filed 
a petition for a writ of habeas corpus ad subjiciendum against Charles Case, the warden 
of the penitentiary in the state of Kansas. 
 
Issue: Does the U.S. Supreme Court enjoy original jurisdiction to judicially review the 
incarceration of a convicted prisoner in a federal territory? 
 
Rule of Law: Article III § 2, cl. 1 (Case or Controversy Clause) – “The judicial Power 
shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of 
the United States, and Treaties made, or which shall be made, under their Authority; – to 
all Cases affecting Ambassadors, other public Ministers and Consuls; – to all Cases of 
admiralty and maritime Jurisdiction – to Controversies to which the United States shall 
be a party; – to Controversies between two or more States; – between a State and Citizens 
of another State; – between Citizens of different States; – between Citizens of the same 
State claiming Lands under Grants of different States, and between a State, or the 
Citizens thereof, and foreign States, Citizens or Subjects” & Article IV § 3, cl. 2 (Federal 
Property & Territory Clause) – “The Congress shall have power to dispose of and make 
all needed Rules and Regulations respecting the Territory or other Property belonging to 
the United States; and nothing in this Constitution shall be construed as to Prejudice any 
Claims of the United States, or of any particular State.” 
 
Reasoning: Justice Miller wrote that while the State of Kansas had laws against rape, 
Oklahoma was an unorganized territory because it did not have a legislative body to draft 
the laws, no executive branch to enforce these laws, and no judicial branch to interpret 
those laws. Since Oklahoma had no government, it would be a violation of the federal 
judiciary’s constitutional delegated powers to award a writ of habeas corpus, as per the 
Case or Controversy Clause, because the Federal Property & Territory Clause is 
inapplicable to unorganized territories.  
 
Result: The Court ruled that the writ of habeas corpus was denied to Lane. 
 
Concurrence: N/A 
 
Dissent: N/A 
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“The offense with which the petitioner is here charged is alleged in the 
indictment to have been committed within that part of the Indian Territory 
commonly known as ‘Oklahoma,’ and it is alleged in the indictment that this 
is a district of country under the exclusive jurisdiction of the United States, 
and within the jurisdiction of the district court of Kansas…we think the 
words ‘except the territories’ have reference exclusively to that system of 
organized government long existing within the United States, by which 
certain regions of the country have been erected into civil governments. 
These governments have an executive, a legislative, and a judicial system. 
They have the powers which all these departments of government have 
exercised, which are conferred upon them by an act of congress; and their 
legislative acts are subject to the disapproval of the congress of the United 
States. They are not in any sense independent governments. They have no 
senators in congress, and no representatives in the lower house of that body 
except what are called ‘delegates,’ with limited functions. Yet they exercise 
nearly all the powers of government under what are generally called ‘organic 
acts,’ passed by congress, conferring such powers on them. It is this class of 
governments, long known by the name of ‘territories,’ that the act of 
congress excepts from the operation of this statute, while it extends it to 
all other places over which the United States has exclusive jurisdiction. 
Oklahoma was not of this class of territories. It had no legislative body. 
It had no government. It had no established or organized system of 
government for the control of the people within its limits, as the 
territories of the United States have, and have always had. We are 
therefore of the opinion that the objection taken on this point by the 
counsel for prisoner is unsound.” Lane para. 5 
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Citation: Twining v. New Jersey, 211 U.S. 78 (1908) 
 
Procedural History: Writ of Error to the Supreme Court of New Jersey 
 
Facts: Albert Twining and David Cornell were indicted by a grand jury in Monmouth 
County for falsifying documentation to a state banking examiner. They were both found 
guilty by a jury verdict in 1904, and this verdict was affirmed by the New Jersey 
Supreme Court. Twining and Cornell appealed, claiming that the instructions to the jury 
violated their Fifth Amendment right against self-incrimination.  
 
Issue: Does the Fifth Amendment guarantee the right against self-incrimination by a state 
government’s judicial branch? 
 
Rule of Law: Fifth Amendment to the United States Constitution (Self-Incrimination 
Clause) - “No person…shall be compelled in any criminal case to be a witness against 
himself…” & Fourteenth Amendment to the United States Constitution (Privileges or 
Immunities Clause & Due Process Clause)  – “No State shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the United States; nor shall 
any State deprive any person of life, liberty, or property, without due process of law…”  
 
Reasoning: Justice Moody wrote that the federal Bill of Rights had already been 
adjudicated in the 1833 Barron case to be inapplicable against the states. Moody also 
addressed the applicability of the Fourteenth Amendment by referring to the 1872 In Re 
Slaughter-House Cases, which had ruled that the Privileges or Immunities Clause, as well 
as the Due Process Clause, only applied to United States citizenship, not state citizenship. 
 
Result: The Court ruled 8-1, against Twining, on the grounds that the Fifth Amendment 
right against self-incrimination applied only to federal court cases. 
 
Concurrences: N/A 
 
Dissent: Justice Harlan argued that the Court should have first decided whether or not 
Twining & Cornell’s rights were violated before addressing the incorporation of the Fifth 
Amendment by way of the Fourteenth Amendment’s Due Process Clause. Harlan also 
went on to say that the Court’s decision in this case to rule against incorporation of the 
Fifth Amendment was repugnant to the common law of England. 
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Mr. Justice MOODY…delivered the opinion of the court: 

 
“Indeed, since, by the unvarying decisions of this court, the first ten 
Amendments of the Federal Constitution are restrictive only of national 
action, there was nowhere else to look up to the time of the adoption of the 
14th Amendment, and the state, at least until then, might give, modify, or 
withhold the privilege at its will. The 14th Amendment withdrew from the 
states powers theretofore enjoyed by them to an extent not yet fully 
ascertained, or rather, to speak more accurately, limited those powers and 
restrained their exercise…[t]he majority of the court were not content with 
expressing the opinion [during In Re Slaughter-Houses Cases] that the act 
did not in fact deprive the plaintiffs in error of their right to exercise their 
trade (a proposition vigorously disputed by four dissenting justices), which 
would have disposed of the case, but preferred to rest the decision upon the 
broad ground that the right asserted in the case was not a privilege or 
immunity belonging to persons by virtue of their national citizenship, 
but, if existing at all, belonging to them only by virtue of their state 
citizenship…[t]he conclusion [of In Re Slaughter-Houses Cases] is 
preceded by the important declaration that the civil rights theretofore 
appertaining to citizenship of the states, and under the protection of the 
states, were not given the security of national protection by this clause 
of the 14th Amendment…[t]he view of Mr. Justice Field [as expressed in 
his dissent of In Re Slaughter-Houses Cases], concurred in by Chief Justice 
Chase and Justices Swayne and Bradley, was that the fundamental rights 
of citizenship, which, by the opinion of the court, were held to be rights 
of state citizenship, protected only by the state government, became, as 
the result of the 14th Amendment, rights of national citizenship, protected by 
the national Constitution.” Twining para. 2 [emphasis added] 
 
“In accordance with these principles it is said by the learned justice that the 
privileges and immunities of state citizenship, described by Mr. Justice 
Washington [in Corfield v. Coryell], and held by the majority of the court 
still to pertain exclusively to state citizenship, and to be protected solely 
by the state government, have been guaranteed by the 14th Amendment as 
privileges and immunities of citizens of the United States…[t]here can be 
no doubt, so far as the decision in the Slaughter-House Cases have 
determined the question, that the civil rights sometimes described as 
fundamental and inalienable, which, before the War Amendments 
[Reconstruction Amendments], were enjoyed by state citizenship and 
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protected by state citizenship and protected by state government, were 
left untouched by this clause of the 14th Amendment…[o]n the other hand, if 
the views of the minority had prevailed, it is easy to see how far the 
authority and independence of the states would have been diminished, by 
subjecting all their legislative and judicial acts to correction by the 
legislative and review by the judicial branch of the national 
government…[t]he distinction between national and state citizenship and 
their respective privileges there drawn has come to be firmly 
established…[i]f, then, it be assumed, without deciding the point, that an 
exemption from compulsory self-incrimination is what is described as a 
fundamental right belonging to all who live under a free government, and 
incapable of impairment by legislation or judicial decision, it is, so far as 
the states are concerned, a fundamental right inherent in state 
citizenship, and is a privilege or immunity of that citizenship only. 
Privileges and immunities of citizens of the United States, on the other hand, 
are only such as arise out of the nature and essential character of the national 
government, or are specifically granted or secured to all citizens or persons 
by the Constitution of the United States…[w]e conclude, therefore, that 
the exemption from compulsory self-incrimination is not a privilege or 
immunity of national citizenship guaranteed by this clause of the 14th 
Amendment against abridgement by the states.” Twining para. 3 
[emphasis added] 
 
“We are not invested with the jurisdiction to pass upon the expediency, 
wisdom, or justice of the laws of the states as declared by their courts, 
but only to determine their conformity with the Federal Constitution and the 
paramount laws enacted pursuant to it. Under the guise of interpreting the 
Constitution we must take care that we do not import into the discussion 
our own personal views of what would be wise, just, and fitting rules of 
government to be adopted by a free people, and confound them with 
constitutional limitations.” Twining para. 13 [emphasis added] 
 
“The power of their people ought not be fettered, their sense of 
responsibility lessened, and their capacity for sober and restrained self-
government weakened, by forced construction of the Federal 
Constitution.” Twining para. 19 [emphasis added] 
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Citation: Ashwander v. Tennessee Valley Authority, 297 US 288 (1936) 
 
Procedural History: Certiorari to the Circuit Court of Appeals for the Fifth Circuit 
 
Facts: The Tennessee Valley Authority was a New Deal agency intended to improve the 
physical infrastructure of public land. George Ashwander was one of the many preferred 
stockholders in the Alabama Power Company who sued the TVA, alleging they had breached 
their contract with them. Ashwander and the other shareholders were successful in getting a 
federal injunction against TVA in 1934, but it was overturned by the 5th Federal Circuit Court 
in New Orleans the following year. 
 
Issue: Did Congress exceed its constitutionally delegated powers in creating the TVA? 
 
Rule of Law: Article IV § 3, cl. 2 (Federal Property & Territory Clause) – “The Congress 
shall have power to dispose of and make all needed Rules and Regulations respecting the 
Territory or other Property belonging to the United States; and nothing in this Constitution 
shall be construed as to Prejudice any Claims of the United States, or of any particular State”; 
Article I § 8, cl. 11 (War Powers Clause) – “The Congress shall have Power…To declare 
War, grant Letters of Marque and Reprisal, and make Rules concerning Captures on Land 
and Water…”;  Article I § 8, cl. 3  (Commerce Clause) – “The Congress shall have 
Power…To regulate Commerce with foreign Nations, and among the several States, and with 
the Indian Tribes…” & Tenth Amendment to the United States Constitution – “The powers 
not delegated to the United States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people.” 
 
Reasoning: Chief Justice Hughes wrote that the Wilson Dam had been built originally in the 
interest of national defense, under the War Powers Clause, to produce electricity. The federal 
government was well within its delegated power, under the Commerce Clause, to sell excess 
electricity to consumers; however, the scope of this case was found to be limited only to the 
validity of the contract between Alabama Power & the TVA, thus ultimately evading the 
adjudication of a constitutional issue. 
 
Result: The Court’s plurality decision, against Ashwander, was that the Congress did nothing 
illegal by establishing the TVA, thereby affirming the earlier decision of the Circuit Court of 
Appeals, which found TVA’s contract with Alabama Power to be valid. 
 
Concurrence: Justice Brandeis alluded to the fact that judicial review, as previously 
established in the 1803 Marbury case, has been distinguished out over a 50-year period, from 
1885 – 1935, according to (what are now called) the seven Ashwander rules, thereby 
establishing the doctrine of constitutional avoidance. 
 
Dissent: Justice McReynolds said that the original District Court decision (the same one that 
issued the federal injunction) was fundamentally correct in ruling that Alabama Power’s 
contract with TVA was void, because TVA was seeking an undue commercial advantage 
over Alabama Power due to the fact that TVA was a government corporation. 
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Mr. Justice BRANDEIS, concurring. 
 
“The Court developed, for its own governance in the cases confessedly within 
its jurisdiction, a series of rules under which it has avoided passing upon a large 
part of all the constitutional questions pressed upon it for decision. They are: 
 

1. The Court will not pass upon the constitutionality of legislation in a 
friendly, nonadversary, proceeding, declining because to decide such 
questions is legitimate only in the last resort, and as a necessity in the 
determination of real, earnest, and vital controversy between individuals. 

2. The Court will not anticipate a question of constitutional law in advance 
of the necessity of deciding it…it is not the habit of the Court to decide 
questions of a constitutional nature unless absolutely necessary to a 
decision of the case. 

3. The Court will not formulate a rule of constitutional law broader than is 
required by the precise facts to which it is to be applied. 

4. The Court will not pass upon a constitutional question although properly 
presented by the record, if there is also present some other ground upon 
which the case may be disposed of. This rule has found most varied 
application. Thus, if a case can be decided on either of two grounds, one 
involving a constitutional question, the other a question of statutory 
construction or general law, the Court will decide only the 
latter…appeals from the highest court of a state challenging its decision 
of a question under the Federal Constitution are frequently dismissed 
because the judgment can be sustained on an independent state ground. 

5. The Court will not pass upon the validity of a statute upon complaint of 
one who fails to show that he is injured by its operation…among the 
many applications of this rule, none is more striking than the denial of 
the right to challenge to one who lacks a personal or property right. 

6. The Court will not pass upon the constitutionality of a statute at the 
instance of one who has availed himself of its benefits. 

7. When the validity of an act of the Congress is drawn in question, and 
even if a serious doubt of constitutionality is raised, it is a cardinal 
principle that this Court will first ascertain whether a construction of the 
statute is fairly possible by which the question may be avoided.” 
Ashwander para. 65 - 72 
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Citation: Palko v. Connecticut, 302 US 319 (1937)  
 
Procedural History: Appeal from the Supreme Court of Errors of Connecticut 
 
Facts: Frank Palko had been charged with first-degree murder for killing two police 
officers. He was convicted instead of second-degree murder and sentenced to life 
imprisonment. The state of Connecticut appealed and won a new trial; this time the court 
found Palko guilty of first-degree murder and sentenced him to death. 
 
Issue: Does Palko's second conviction violate the protection against double jeopardy 
guaranteed by the Fifth Amendment because this protection applies to the states by virtue 
of the Fourteenth Amendment's Due Process Clause? 
 
Rule of Law: Fifth Amendment to the United States Constitution (Double Jeopardy 
Clause) – “… nor shall any person be subject for the same offence to be twice put in 
jeopardy of life or limb…” & Fourteenth Amendment to the United States Constitution 
(Due Process Clause) – “… nor shall any State deprive any person of life, liberty, or 
property, without due process of law…” 
 
Reasoning: Justice Cardozo wrote that selective (or slow) incorporation of the federal 
Bill of Rights over time upon the states, by way of the Fourteenth Amendment, is 
preferable to total (or sudden) incorporation, since not all of its enumerated rights were 
fundamental rights, such as protection against double jeopardy. For instance, the 1908 
Twining case ruled that the Fifth Amendment’s Self-Incrimination Clause applied only to 
federal cases. 
 
Result: The Court ruled 8-1, against Palko, thereby affirming his death sentence on the 
grounds that the Fifth Amendment’s Double Jeopardy Clause is not a fundamental right 
incorporated by the Fourteenth Amendment’s Due Process Clause to the individual states. 
 
Concurrences: N/A 
 
Dissents: N/A 
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Mr. Justice CARDOZO delivered the opinion of the Court. 
 
“We reach a different plane of social and moral values when we pass to the 
privileges and immunities that have been taken over from the earlier articles 
of the Federal Bill of Rights and brought within the Fourteenth Amendment 
by a process of absorption. These in their origin were effective against the 
federal government alone. If the Fourteenth Amendment has absorbed them, 
the process of absorption has had its source in the belief that neither liberty 
nor justice would exist if they were sacrificed.” Palko, para. 11 
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Section III: 
 

Centralizing Federal Power 
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Citation: Malloy v. Hogan, 378 US 1 (1964) 
 
Procedural History: Certiorari to the Connecticut Supreme Court of Errors 
 
Facts: William Malloy was arrested and plead guilty to pool-selling. Malloy was 
eventually ordered to testify as part of an inquiry into other alleged gambling crimes, and 
he refused to do so on the grounds that for him to answer would be self-incriminating. He 
was found in contempt of court, incarcerated, and his writ of habeas corpus was denied 
by both the Superior Court of Hartford County as well as the Connecticut Supreme Court 
of Errors, so Hartford County Sheriff Patrick Hogan kept him incarcerated. 
 
Issue: Does the Fifth Amendment guarantee the right against self-incrimination by a state 
government’s judicial branch? 
 
Rule of Law: Fifth Amendment to the United States Constitution (Self-Incrimination 
Clause) - “No person…shall be compelled in any criminal case to be a witness against 
himself…” & Fourteenth Amendment to the United States Constitution (Due Process 
Clause) – “… nor shall any State deprive any person of life, liberty, or property, without 
due process of law…” 
 
Reasoning: Justice Brennan wrote that United States Supreme Court decisions since the 
1908 Twining case have changed over the years regarding the relationship between the 
Fifth Amendment’s Self-Incrimination Clause and the Fourteenth Amendment’s Due 
Process Clause. The gradual selective incorporation of the federal Bill of Rights against 
the state governments, by way of the Fourteenth Amendment, has been accomplished 
using the civil rights enumerated in the First and Fourth Amendments to the United States 
Constitution. 
 
Result: The Court ruled 5-4, in favor of Malloy, that the Fourteenth Amendment 
prohibited state infringement of the Self-Incrimination Clause, thereby enforcing the 
doctrine of incorporation. This ruling demonstrated that what didn’t apply to the state 
citizens in Twining does apply to United States citizens, because there was no 
asseveration that Malloy was a state citizen, thereby distinguishing out how the 
Fourteenth Amendment’s Due Process Clause affects state citizens and United States 
citizens differently. 
 
Concurrence: N/A 
 
Dissents: Justice Harlan claimed that although he was perfectly okay with the Fourteenth 
Amendment being used in accordance with the incorporation doctrine (just as long as 
there was a “critical examination” of the law and the facts), he didn’t particularly care for 
how he thought the Court’s majority used that amendment’s Due Process Clause in a 
“short-circuited” manner. Justice White simply preferred Connecticut’s own version to 
the Fifth Amendment’s Self-Incrimination Clause, because Connecticut’s version has the 
judge instead of the witness deciding whether or not an answer sought is indeed 
incriminating. 
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Mr. Justice BRENNAN delivered the opinion of the Court. 
 
“The latter [state] court held that the Fifth Amendment’s privilege against 
self-incrimination was not available to a witness in a state proceeding, that 
the Fourteenth Amendment extended no privilege to him, and that the 
petitioner had not properly invoked the privilege available under the 
Connecticut Constitution…[w]e hold that the Fourteenth Amendment 
guaranteed the petitioner the protection of the Fifth Amendment’s privilege 
against self-incrimination, and that under the applicable federal standard, the 
Connecticut Supreme Court of Errors erred in holding that the 
privilege was not properly invoked.” Malloy, para. 2 [emphasis added] 
 
“We hold today that the Fifth Amendment’s exception from compulsory 
self-incrimination is also protected by the Fourteenth Amendment against 
abridgment by the States. Decisions of the Court since Twining and 
Adamson have departed from the contrary view expressed in those 
cases.” Malloy, para. 6 [emphasis added] 
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Mr. Justice HARLAN, dissenting. 
 
“Believing that the reasoning behind the Court’s decision carries extremely 
mischievous, if not dangerous, consequences for our federal system in the 
realm of criminal law enforcement, I must dissent. The importance of the 
issue presented and the serious incursion which the Court makes on 
time-honored, basic constitutional principles justify a full exposition of 
my reasons.” Malloy, para. 25 [emphasis added] 
 
“I can only read the Court’s opinion as accepting in fact what it rejects in 
theory; the application to the States, via the Fourteenth Amendment, of the 
forms of federal criminal procedure embodied within the first eight 
Amendments to the Constitution. While it is true that the Court deals today 
with only one aspect of state criminal procedure, and rejects the wholesale 
‘incorporation’ of such federal constitutional requirements, the logical gap 
between the Court’s premises and its novel constitutional conclusion can, I 
submit, be bridged only by the additional premise that the Due Process 
Clause of the Fourteenth Amendment is a shorthand directive to this Court 
to pick and choose among the provisions of the first eight Amendments and 
apply those chosen, freighted with their entire accompanying body of federal 
doctrine, to law enforcement in the States.” Malloy, para. 26  
 
“I do not understand, however, how this process of re-examination, which 
must refer always to the guiding standard of due process of law, including, 
of course, reference to the particular guarantees of the Bill of Rights, can be 
short-circuited by the simple device of incorporating into due process, 
without critical examination, the whole body of law which surrounds a 
specific prohibition directed against the Federal Government. The 
consequence of such an approach to due process as it pertains to the States is 
inevitable disregard of all relevant differences which may exist between 
state and federal criminal law and its enforcement. The ultimate result is 
compelled uniformity, which is inconsistent with the purpose of our 
federal system and which is achieved either by encroachment on the 
States’ sovereign powers or by dilution in federal law enforcement of 
the specific protections found in the Bill of Rights.” Malloy, para. 27 
[emphasis added] 
 
“Since 1908, when Twining was decided, this Court, has adhered to the view 
there expressed that the exemption from compulsory self-incrimination in 
the courts of the states is not secured by any part of the Federal 
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Constitution…[t]he Court suggests that this consistent line of authority has 
been undermined by the concurrent development of constitutional doctrine 
in the areas of coerced confessions and search and seizure. This is [ex] post 
facto reasoning at [its] best. Certainly there has been intimation until now 
that Twining has been tacitly overruled.” Malloy, para. 29 [emphasis 
added] 
 
“What the Court has…consistently rejected is the notion that the Bill of 
Rights, as such, applies to the States in any aspect at all…[t]he Court’s 
approach in the present cases is in fact nothing more or less than 
‘incorporation’ in snatches. If, however, the Due Process Clause is 
something more than a reference to the Bill of Rights and protects only those 
rights which derive from fundamental principles, as the majority purports to 
believe, it is just as contrary to precedent and just as illogical to incorporate 
the provisions of the Bill of Rights one at a time as it is to incorporate them 
all at once…[t]he Court’s undiscriminating approach to the Due Process 
Clause carries serious implications for the sound working of our federal 
system in the field of criminal law.” Malloy, para. 48, 57, & 58 [emphasis 
added] 
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Citation: Dyett v. Turner, 20 Utah 2d 403 No. 11089 (1968) 
 
Procedural History: Petition for a Writ of Habeas Corpus to the Supreme Court of Utah 
 
Facts: Gerald Dyett plead guilty to defrauding merchants by writing bad checks. 
According to the court record, Dyett waived his right to counsel. During his incarceration 
at the Utah State Prison, Dyett filed a petition for a writ of habeas corpus against John 
Turner, the warden of the prison. 
 
Issue: Does a defendant, in a state criminal case, enjoy the assistance of counsel under 
the incorporation doctrine? 
 
Rule of Law: Tenth Amendment to the United States Constitution – “The powers not 
delegated to the United States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people”; Article V – “The Congress, 
whenever two thirds of both Houses shall deem it necessary, shall propose Amendments 
to this Constitution, or, on the Application of the Legislatures of two thirds of the several 
States, shall call a Convention for proposing Amendments, which, in either Case, shall be 
valid to all Intents and Purposes, as Part of this Constitution, when ratified by the 
Legislatures of three fourths of the several States, or by Conventions in three fourths 
thereof, as the one or the other Mode of Ratification may be proposed by the 
Congress…”; Sixth Amendment to the United States Constitution (Assistance of Counsel 
Clause) – “In all criminal prosecutions, the accused shall enjoy the right…to have the 
assistance of Counsel for his defence” & Fourteenth Amendment to the United States 
Constitution (Due Process Clause) – “… nor shall any State deprive any person of life, 
liberty, or property, without due process of law…” 
 
Reasoning: Justice Ellett wrote that the federal government has voided portions of the 
Utah Constitution, the effect of which had effectively abolished their republican form of 
government by an absolute submission to federal authority; this was accomplished by 
way of the incorporation doctrine. Ellett further said that the Assistance of Counsel 
Clause is not incorporated by the Due Process Clause, because to do so would be an 
acknowledgement that due process can be used to do an end run around the constitutional 
amendment procedure, as enumerated in Article V, thereby violating the Tenth 
Amendment. Ellett also described how the facts of the case demonstrated that before his 
incarceration, Dyett knowingly and willfully waived his right to counsel. 
 
Result: The Supreme Court of Utah unanimously denied Dyett’s petition for a writ of 
habeas corpus on the grounds that both the Law and the facts of the case were more than 
sufficient in showing how Dyett was not entitled to have the legality of his incarceration 
questioned simply by appealing to an incorporation of the Assistance of Counsel Clause 
after he had both plead guilty to the charges and had waived such assistance. 
 
Concurrence: Justice Crockett cited additional judicial precedent. 
 
Dissent: N/A 
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“While we deplore such a situation as is now foisted upon the states by 
various ruling of the United States Supreme Court and acts of Congress 
based upon such rulings, yet we want it understood that we do not think the 
particular Utah federal district judge is in any manner to blame. He acts 
under the direction of the Supreme Court of the United States and must 
faithfully carry out the law as he believes the court would have him to do. 
We personally know him to be one of the finest of men, an excellent lawyer, 
and a good judge. What we have to say hereafter is not meant as any 
reflection upon him in any manner whatsoever.” Dyett, p. 266  
 
“It was the fear of the states that the newly created federal entity might 
attempt to follow the Crown in refusing a defendant the right to have counsel 
which caused this amendment to be written into the so-called Bill of Rights. 
This was simply a limitation upon the Federal Government and in nowise 
was supposed to be applicable to the states. In fact, the Tenth Amendment 
was adopted to make sure that the federal entity did not take unto itself any 
powers not specifically granted to it.” Dyett, p. 267 
 
“For over 140 years, more than 70 justices of the Supreme Court 
consistently held that the first ten amendments to the Constitution applied as 
a limitation to the Federal Government only and not in any manner to the 
states, and for 70 years following the so-called adoption of the Fourteenth 
Amendment, some 35 justices from every corner of the Nation have held 
that the Fourteenth Amendment did not make the first ten amendments 
applicable to the states. Some of those justices had helped to frame the 
original Constitution and the first ten amendments and had worked to secure 
the adoption thereof. Others had participated in the war between the states 
and were acquainted at firsthand with the purposes intended to be 
accomplished by the Fourteenth Amendment. All of them interpreted the 
Constitution, including the amendments, with knowledge and wisdom born 
of intimacy with the problems which had called forth the documents in the 
first place.” Ibid 
 
“As a result of the recent holdings of that [United States Supreme] Court, the 
sovereignty of the states is practically abolished, and the erst while free and 
independent states are now in effect and purpose merely closely supervised 
units in the federal system.” Ibid 
 
“We do not believe that justices of once free and independent states should 
surrender their constitutional powers without being heard from. We would 
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betray the trust of our people if we sat supinely by and permitted the great 
bulk of our powers to be taken over by the federal courts without at least 
stating reasons why it should not be so. By attempting to save the dual 
relationship which has heretofore existed between state and federal authority 
and which is clearly set out in the Constitution, we think we act in the best 
interest of our country.” Ibid 
 
“We feel like galley slaves chained to our oars by a power from which we 
cannot free ourselves, but like slaves of old we think we must cry out when 
we can see the boat heading into the maelstrom directly ahead of us; and by 
doing so, we hope the master of the craft will heed the call and avert the 
dangers which confront us all…[w]e are confident that we will not be struck 
by 90 per cent of the people of this Nation who long for the return to the 
days when the Constitution was a document plain enough to be 
understood by all who read it, the meaning of which was set firmly like 
a jewel in the matrix of common sense and wise judicial decisions.” 
Dyett, p. 268 [emphasis added] 
 
“In regard to the Fourteenth Amendment, which the present Supreme Court 
of the United States has by decision chosen as the basis for invading the 
rights and prerogatives of the sovereign states, it is appropriate to look at 
the means and methods by which that amendment was foisted upon the 
Nation in times of emotional stress. We have no desire at this time to have 
the Fourteenth Amendment declared unconstitutional. In fact, we are not 
asked to do that. We merely want to show what type of a horse that 
Court has to ride in order to justify its usurpation of the prerogatives of 
the states.” Dyett, p. 268 
 
“The Civil War had to be fought to determine whether the Union was 
indissoluble and whether any state could secede or withdraw 
therefrom.” Ibid 
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Citation: Benton v. Maryland, 395 US 784 (1969) 
 
Procedural History: Writ of Certiorari to the Maryland Court of Special Appeals 
 
Facts: John Benton was originally convicted of burglary and sentenced to a decade of 
incarceration. Due to the fact that this jury was later found to have been 
unconstitutionally selected, Benton was given the option of a retrial. During this second 
trial, state prosecutors charged Benton with larceny again, even though he had been 
acquitted of that charge in the previous trial; Benton was subsequently convicted of both 
burglary and larceny. 
 
Issue: Does Benton’s second conviction, which includes the previously acquitted charge 
of larceny, violate the Fifth Amendment’s Double Jeopardy Clause by way of the 
incorporation doctrine?  
 
Rule of Law: Fifth Amendment to the United States Constitution (Double Jeopardy 
Clause) – “… nor shall any person be subject for the same offence to be twice put in 
jeopardy of life or limb…” & Fourteenth Amendment to the United States Constitution 
(Due Process Clause) – “… nor shall any State deprive any person of life, liberty, or 
property, without due process of law…” 
 
Reasoning: Justice Marshall wrote that cases adjudicated since the 1907 Palko case have 
been in accordance with the incorporation doctrine, which is the basis for why the 1964 
Malloy case extended the authority of the federal judiciary beyond that previously 
adjudicated in the 1908 Twining case (in much the same way Gideon v. Wainwright 
extended the authority of the federal judiciary beyond that previously adjudicated in Betts 
v. Brady regarding the incorporation of the Sixth Amendment’s Assistance of Counsel 
Clause). 
 
Result: The Court ruled 5-3, in favor of Benton, that the Fifth Amendment protection 
against doubly jeopardy is enforceable against the states through the Fourteenth 
Amendment. This decision extended the authority of the federal judiciary beyond that 
previously adjudicated in the 1907 Palko case. 
 
Concurrence: Justice White thought that concurrent sentences, as used against Benton, 
is a matter of fairness regarding the judicial review of other litigants’ cases. 
 
Dissent: Justice Harlan said that the alleged tainting of the jury in Benton’s retrial is 
moot because Article 23 of Maryland’s Declaration of Rights says that, “…the Jury shall 
be the Judges of Law, as well as of fact…” Harlan also opposed the entire notion of the 
incorporation doctrine. 
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Mr. Justice MARSHALL, delivered the opinion of the Court. 
 
“[W]e today find that the double jeopardy prohibition of the Fifth 
Amendment represents a fundamental ideal in our constitutional heritage, 
and that it should apply to the States through the Fourteenth 
Amendment….Palko v. Connecticut is overruled.” Benton, para. 17 
[emphasis added] 
 
“Palko represented an approach to basic constitutional rights which is what 
the Court’s recent decisions have rejected. It was cut out of the same cloth as 
Betts v. Brady, the case which held that a criminal defendant’s right of 
counsel was to be determined by deciding in each case whether the denial of 
that right was ‘shocking to the universal sense of justice.’ It relied upon 
Twining v. New Jersey, which held that the right against compulsory self-
incrimination was not an element of Fourteenth Amendment due process. 
Betts was overruled by Gideon v. Wainwright; Twining by Malloy v. 
Hogan. Our recent cases have thoroughly rejected the Palko notion that 
basic constitutional rights can be denied by the States as long as the totality 
of the circumstances does not disclose a denial of ‘fundamental fairness.’ 
Once it is decided that a particular Bill of Rights guarantee is ‘fundamental 
to the American scheme of justice,’ the same standards apply against both 
the State and Federal Governments. Palko’s roots had thus been cut away 
years ago. We today only recognize the inevitable.” Benton, para. 18 
[emphasis added] 
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Mr. Justice HARLAN…dissenting. 
 
“I cannot help but conclude that the real reason for reaching the ‘double 
jeopardy’ issue in this case is the Court’s eagerness to see that provision 
‘incorporated’ into the Fourteenth Amendment and thus made applicable 
against the States…I felt impelled to continue with some observations 
respecting what can only be regarded as a complete overruling of one of this 
Court’s truly great decisions.” Benton, para. 48 & 50 
 
“I undertook to show that the ‘selective incorporation’ doctrine finds no 
support either in history or in reason. Under the pressures of the closing days 
of the term, I am content to rest on what I have written in prior opinions, 
save to raise my voice again in protest against a doctrine which so 
subtly, yet profoundly, is eroding many of the basics of our federal 
system. More broadly, that this Court should have apparently become so 
impervious to the pervasive wisdom of the constitutional philosophy 
embodied in Palko, and that it should have felt itself able to attribute to the 
perceptive and timeless words of Mr. Justice Cardozo nothing more than a 
‘watering down’ of constitutional rights, are indeed revealing symbols of the 
extend to which we are weighing anchors from the fundamentals of our 
constitutional system.” Benton, para. 51 & 52 [emphasis added] 
 
“The crucial issue, therefore, is what legitimate interest had the State in 
compelling petitioner to jeopardize his larceny acquittal as a condition of 
appealing his burglary conviction. I can perceive no legitimate state 
interest.” Benton, para. 57 & 58 [emphasis added] 
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Citation: Whitmore v. Arkansas, 495 US 149 (1990) 
 
Procedural History: Petition for a Writ of Certiorari to the United States Supreme Court 
 
Facts: Ronald Simmons was convicted and sentenced to death for murdering sixteen 
people; he chose not to contest either his conviction or the sentence. Jonas Whitmore was 
also on death row for murdering an elderly woman in her home. Whitmore appealed 
Simmons’ conviction as his next friend on the grounds that his own appeal could be 
adversely affected if he were granted a retrial. 
 
Issue: Did Whitmore enjoy standing to act as next friend to Simmons, thereby being able 
to invoke the U.S. Supreme Court’s jurisdiction under the Case or Controversy Clause? 
 
Rule of Law: Article III § 2, cl. 1 (Case or Controversy Clause) – “The judicial Power 
shall extend to all Cases, in Law and Equity, arising under this Constitution, the Laws of 
the United States, and Treaties made, or which shall be made, under their Authority; – to 
all Cases affecting Ambassadors, other public Ministers and Consuls; – to all Cases of 
admiralty and maritime Jurisdiction – to Controversies to which the United States shall 
be a party; – to Controversies between two or more States; – between a State and Citizens 
of another State; – between Citizens of different States; – between Citizens of the same 
State claiming Lands under Grants of different States, and between a State, or the 
Citizens thereof, and foreign States, Citizens or Subjects”; Eighth Amendment to the 
United States Constitution – “Excessive bail shall not be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted” & Fourteenth Amendment to the 
United States Constitution (Due Process Clause) – “… nor shall any State deprive any 
person of life, liberty, or property, without due process of law…”  
 
Reasoning: Chief Justice Rehnquist wrote that Whitmore was ineligible to file suit as 
next friend to Simmons because he lacked standing to act as next friend. Furthermore, it 
was not a cruel or unusual punishment for Simmons to not be forced to request judicial 
review of his own case; the incorporation doctrine was assumed here to have been settled.  
 
Result: The Court ruled 7-2, against Whitmore, on the grounds that he lacked standing to 
act as next friend to Simmons, and thus his writ of certiorari was dismissed for want of 
jurisdiction, in accordance with the Case or Controversy Clause. Also, neither the Eighth 
nor Fourteenth Amendments required any mandatory appellate review of capital 
sentences.   
 
Concurrence: N/A 
 
Dissent: Justice Marshall argued that due to the irrevocable nature of the death penalty 
itself, the Court had already been practicing judicial review of these types of cases, in 
order to avoid potential abuse of capital punishment. 
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Chief Justice REHNQUIST delivered the opinion of the Court. 
 
 
“It is not for this Court to employ untethered notions of what might be good 
public policy to expand our jurisdiction in an appealing case…[a]lthough we 
have never discussed the concept of ‘next friend’ standing at length, it has 
long been an accepted basis of jurisdiction in certain circumstances. Most 
frequently, ‘next friends’ appear in court on behalf of detained prisoners 
who are unable, usually because of mental incompetence or inaccessibility, 
to seek relief themselves…[a] ‘next friend’ does not himself become a party 
to the habeas corpus action in which he participates, but simply pursues the 
cause on behalf of the detained person, who remains the real party in 
interest…[w]e therefore hold that Whitmore, having failed to establish that 
Simmons is unable to proceed on his own behalf, does not have standing to 
proceed as ‘next friend’ of Ronald Gene Simmons.” Whitmore, para. 19 – 
21, 25 
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Justice MARSHALL, dissenting. 
 
“Our cases and state courts’ experience with capital cases compel the 
conclusion that the Eighth and Fourteenth Amendments require appellate 
review of at least death sentences to prevent unjust executions. I believe the 
Constitution also mandates review of the underlying convictions. The 
core concern of all our death penalty decisions is that States take steps to 
ensure to the greatest extent possible that no person is wrongfully executed. 
A person is just as wrongfully executed when he is innocent of the crime 
or was improperly convicted as when he was erroneously sentenced to 
death. States therefore must provide review of both the convictions and 
sentences in death cases.” Whitmore, para. 41 
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